position of intrusive treatments that infringe fundamental constitutional rights (see Shapiro v. Thompson 1969, Rhem v. Malcolm 1974, Gates v. Collier 1974, Nolan v. Fitzpatrick 1971).
WAIVER OF THE RIGHT TO REFUSE TREATMENT-THE REQUIREMENT OF INFORMED CONSENT
Even though an offender may possess a constitutional right to refuse to participate in correctional rehabilitative programs employing intrusive techniques, he or she may elect to waive this right. The Supreme Court has long recognized that in appropriate circumstances constitutional rights may be waived (e.g., Brady v. United States 1970; D. H. Overmyer Co.. Inc., v. Frick 1972). The elements of constitutional waiver closely parallel the elements of the informed consent doctrine. In the Belmont Report (National Commission 1978a, p. 10), the National Commission noted that "there is widespread agreement that the consent process can be analyzed as containing three elements: information, comprehension, and voluntari-ness." Similarly, the HHS regulations on the protection of human subjects define informed consent as "the knowing consent of an individual or his legally authorized representative, so situated as to be able to exercise free power of choice without undue inducement of any element of force, fraud, deceit, duress, or other form of constraint or coercion" (45 CFR Sec. 46.103(c), 1979).
Thus an offender receiving sufficient information concerning the possible dangers and risks of a proposed therapeutic intervention, as well as concerning alternative possibilities, who possesses sufficient competence and intelligence to comprehend the information provided, may, if sufficiently free of coercion and undue influence, make a voluntary choice to participate in the proposed therapy. A detailed analysis of the various elements of informed consent is beyond the scope of this article. The details may vary from state to state, depending on differing statutory, regulatory, and case law approaches, but however they are treated, it would seem thatnder the least restrictive principle, the government's attempt to impose one of the more intrusive organic therapies should not be permitted if less intrusive techniques have not already been tried and found unsuccessful. As a result, an offender should be able to contend that verbal techniques, for example, be attempted before the government may impose the somewhat more intrusive behavioral techniques, and that behavioral techniques be attempted before the imposition of organic therapy. For purposes of applying this analysis, the proposed continuum of coerciveness, although admittedly somewhat oversimplified, may be used.
